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STATEMENT OF THE | SSUE

The issue in this case is whether proposed Florida
Adm ni strative Code Rule 61D 11.026 is valid.

PRELI M NARY STATEMENT

On April 30, 1997, the Petitioner, the St. Petersburg Kennel
Club, Inc., d/b/a Derby Lane, filed a Petition for Admnistrative
Determ nation of the Invalidity of Proposed Rul e chall enging
proposed Florida Adm nistrative Code Rule 61D 11.026. The
parties wai ved the statutory 30-day deadli ne under Section
120.56(1)(c), Florida Statutes (Supp. 1996), and requested that
final hearing be scheduled on June 25, 1997. Notice of Final
Hearing was issued on May 20, 1997.

On June 2, 1997, the Respondent, the Departnent of Business
and Professional Regulation, D vision of Pari-Mtuel \Wagering
(the Division), filed an agreed Mtion for Judicial Notice of
Prior Adm nistrative Proceeding asking for official recognition
of the evidence admtted at final hearing in DOAH Case Nos.
97-0031, 97-0376, and 97-1667. An Order Taking O fici al
Recognition was entered on June 3, 1997.

On June 20, 1997, the parties filed a Joint Prehearing
Stipulation and Joint Mdtion to File Proposed Recomended Orders
in Lieu of Formal Hearing in 30 days. The Joint Stipulation

added Excerpts from The New Conpl ete Hoyl e Revi sed, published




December 1991, to the evidence.
An Order Cancelling Final Hearing and Establishing PFO
Deadl i ne was entered on June 26, 1997.

FI NDI NGS OF FACT

Rul e 61D 11.002(2)(a) and the Incipient Policy

1. During the 1996 Session of the Florida Legislature,
pari-nmutuel permt holders were authorized, for the first tine,
to operate cardroons at their facilities on days when |live racing
i s being conducted, effective January 1, 1997. Only certain card
ganes were authorized, and ganes have to be approved by the
Respondent, the Departnment of Business and Professional
Regul ati on, Division of Pari-Mtuel Wagering (the D vision).
Chapter 96-364, Laws of Florida (1996).

2. When the Division first began inplenenting the new
cardroom statute, it anticipated that it would be receiving

requests for card ganmes as they appeared in Hoyle's Mdern

Encycl opedia of Card Ganes, by Walter B. G bson, published by

Doubl eday and Conpany, Inc., April 1974 1st Edition (Hoyle’'s).

3. Hoyl e’ s i ncl udes many ganes besi des poker; in addition
to a special section on poker, it includes special sections on
pi nochl e and solitaire; the evidence is not clear as to the other
ki nds of card ganes in Hoyle’'s.

4. Initially, the D vision pronmul gated Florida
Adm ni strative Code Rule 61D 11.002(2)(a) which provides:

(2)(a) Al card ganes in Hoyle's Mdern Encycl opedi a



of Card Ganes, by Walter B. G bson, published by

Doubl eday and Conpany, Inc., April 1974 1st Edition
herei nafter (Hoyle's) incorporated herein by reference,
that are authorized by and played in a manner
consistent wth Section 849.085(2)(a) and Section
849.086, Florida Statutes, and the rules pronul gated

t hereunder, shall be approved by the division. Al

ot her card ganmes shall be approved by the division if
the type of card ganes and the rules of the card ganes,
as specified in BPR Form 16-001, neet the requirenents
of Section 849.085(2)(a) and Section 849.086, Florida
Statutes, and the rul es pronul gated thereunder.

5. The Division soon noticed that it was receiving
requests for the approval of ganes alleged to be “poker,” but
whi ch deviated fromthe standard features of poker. In Novenber
1996, the Division began to develop a policy for the review of
such ganes and began to require card ganes to use standard poker
card and hand ranking and afford players the opportunity to bl uff
after seeing their hands.

Requests and Denials Prior to Proposed Rul e

6. On or about Novenber 8, 1996, the Petitioner, the
St. Petersburg Kennel Cub, submtted a request for approval for
Bi g Poker 21. The Division denied approval on Decenber 3, 1996.

7. On or about Decenber 19, 1996, the Petitioner submtted
a request for approval for Sure 2 Wn. The Division denied
approval on January 2, 1997.

8. On or about January 23, 1997, the Petitioner submtted
a request for approval for Florida Twenty-One. The D vision
deni ed approval on February 14, 1997.

9. Al'l three ganmes are played in a non-banki ng manner.



(The house is not a player in ganmes played in a non-banking
manner, a requirenment for approval.) The Division initially
sinply advised the Petitioner that its proposed ganes were not
aut hori zed. Subsequently, in discovery depositions in this case,
the Division advised the Petitioner nore specifically, as
follows: approval of Big Poker 21 was deni ed because Bi g Poker
21 fails to adhere to standard poker-hand ranki ngs and does not
allow for the possibility of bluffing, calling or raising;
approval of Florida Twenty-One was deni ed because Fl orida Twenty-
One fails to adhere to standard poker-hand ranki ngs; and approval
of Sure 2 Wn was deni ed because in the five-card portion of Sure
2 Wn, the players have no opportunity to wager or bluff after
view ng the cards and sinply win or |ose on the hand dealt.

10. The Division has approved 35 out of 39 card ganes
subm tted by cardroom operators. The four denied include Sure 2
Wn, Big Poker 21, Florida Twenty-One, and Ponpano 22. Ponpano
22 is very simlar to Florida Twenty-One.

11. The card ganes, Hollywood 2-3 Fl ash and Hol | ywood 4-3
Fl ash, were approved by the Division on January 10, 1997. The
Petitioner contends that, under the Division's incipient policy
and proposed rule, these ganmes shoul d not have been approved
because they “do not provide for bluffing.” However, both afford
pl ayers the opportunity to check or bet after seeing their first
cards (the first two in 2-3 Flash or the first four in 4-3

Fl ash) .



12. The card ganme, Three-Card Stud, al so was approved by
the Division on January 10, 1997. The Petitioner contends that,
under the Division’s incipient policy and proposed rule, this
gane shoul d not have been approved because it does not follow the
standard poker hand rankings. However, the hand rankings are
consistent wth the standard poker-hand-ranki ng system | ust
adapted for a three-card hand.

The Proposed Rul e

13. Notice of a rule workshop regarding the definition of
poker was published in Decenber 1996, and a workshop was held in
January, 1997.

14. The Division distributed a hand-out on poker at the
January wor kshop, but the evidence is not clear as to the content
of the hand-out. It appears to have been a list of seven issues
for discussion, including: whether there have to be one or nore
betting intervals in a poker gane; whether the players of poker
have to be able to wager on the quality of his/her hand by either
folding, calling, passing, or raising;, and whether a poker gane
must use the standard poker hand ranki ngs.

15. On March 18, 1997, the D vision proposed Florida
Adm ni strative Code Rule 61D 11. 026:

Poker is defined as a non-banking gane played with

cards, conprised of two or nore players who play for

wagers, and which shall contain the follow ng el enents:

(1) conformty to the traditional, standardized poker

hand ranki ng system where the value of the ranking is

determ ned by the relative probablity of drawing a
particular hand; (2) conformty to the traditional,



standar di zed poker card ranking system(e.g., K>QJ>10
etc.); and (3) the opportunity to bluff, through at

| east one betting round, after players have vi ewed
their cards. Poker does not include any gane whose
object is to reach a certain accumul ated nunber by
addi ng up the face val ue of the cards.

Specific Authority 849.085(2)(a),
849.086(2)(a), (4),(12), 550.0251(12) FS, Law
| mpl ement ed 849. 086 FS. Hi story- New.

St andar d Poker

16. Standard poker is a non-banking gane played with cards
or tiles that generally include the followi ng features: at |east
part of the player’s hand is known only to the player and is
solely under the player’s control; there are two or nore pl ayers;
there is a pot created by wagers which constitutes the prize for
W nning; there is a standard ranking of hands which is not
arbitrary and which is based on the mat hemati cal expectation or
difficulty of achieving a particular conbination of cards; there
is a standard ranking of cards from|owest to highest; there is
opportunity for each player to bet on the cards which conprise
the player’s hand; and there are one or nore betting rounds.

17. The fundanmental elenent that differentiates poker from
all other fornms of ganbling is the bluff: the possibility that a
pl ayer can win the gane with a hand that ranks |ower than another
pl ayer’s.

18. The gane of poker is an Anerican invention whose rules
have been fairly standardi zed for alnbost a century.

19. There is no nmention of poker in Hoyle's 1776 text. The



rul es of poker devel oped during the 19th century. The first
reference to rules for a gane resenbling poker is in Hoyle' s 1857
text. Although draw and stud poker did not exist in 1857, the
hand ranki ngs were the sane then as they are today, only w thout
the straight or straight flush. The straight was introduced into
the ranking systembelow the flush at the turn of this century.

20. Draw poker and five-card stud devel oped during the
Cvil War, although straight poker was clearly the nost inportant
form of poker at that time. The ranking systemthat is in use
today was firmy established by 1885.

21. The standard poker-hand rankings of today, given in
order from highest to | owest, are as follows: five of a kind
(possi ble only when wild cards are used), straight flush (royal
flush is highest), four of a kind, full house, flush, straight,
three of a kind, tw pair, pair, high card.

22. The standard poker-card rankings of today, in order
fromhighest to | owest, are as follows: A K Q J, 10, 9, 8, 7,
6, 5 4, 3, 2, with the ace sonetines |low instead of high

Petitioner’s Expert

23. On July 19, 1996, the Petitioner’s expert, Steven Fox,
submtted to the Division a set of suggested revisions to the
Division’s proposed cardroomrules. Fox stated that the games of
poker in Hoyle s are inappropriate for commercial cardroom use
and that it was better for the State to develop its own generic

standard of poker: “Attached are sone of my own [generic



standard of poker] on commercial poker ganes and a generic
definition of poker for reference.”

24. As applied to comercial poker ganes, the features of
poker that Fox suggested the Division use as a guideline “to
eval uate whet her a gane should be classified as poker” i ncl ude:
(a) usually played with cards; (b) cards are ranked from
designated | owest or worst to highest or best; (c) there is a
ranki ng system whi ch assigns relative value to each player’s
conbi nati on of cards, where the ranking systemis not arbitrary
and i s based on the mathematical expectation for receiving each
conbi nation; (d) each player can participate in the action based
upon cards solely under his control . . . and know edge of ot her
pl ayers’ habits or styles; (e) at |east sonme of the cards under a
pl ayer’s control are known only to him (f) each player has the
opportunity to bet on the cards which conprise his hand and there
may be nore than one betting round; and (g) players bet against
the rel ative hol dings of other players.

25. In his July 1996 materials, Fox suggested that the
Di vi sion consider the traditional poker ranking system of cards
froml|owest or worst to highest or best, as follows: 2, 3, 4, 5,
6, 7, 8, 9, 10, Jack, Queen, King, Ace. “The Ace shall be
treated as a one in |ow poker and in | ow straight sequences (A,
2, 3, 4, 5. Oherwise it will be assunmed to be val ued hi gher
than all the other cards in assum ng standard 52 card deck.”

This is the exact sane card ranking systemlisted in Hoyle’s.



26. In his July 1996 materials, Fox suggested that the
Di vi sion consider the traditional poker-ranking system of hands
i n descendi ng order of value as: five aces (includes the joker
when avail able), straight flush, four of a kind, full house,
flush, straight, three of a kind, two pair, one pair, no pair
(high card). This is the sanme hand-ranking systemlisted in
Hoyl e’ s.

27. At final hearing in DOAH Case Nos. 97-0031, 97-0376
and 97-1667 on April 11, 1997, Fox testified that it is
“extrenely difficult to pin down what exactly is poker”; that
poker hand rankings are arbitrary and established by agreenent of
the players, i.e., “whatever the players want”; and that, because
of the $10 pot limtation, ganes in Florida | end thensel ves nore
to “honme-style” or “showdown” ganes. Wen questioned on cross-
exam nation about these apparent contradictions, Fox asserted
that his definition as submtted to the Division in July 1996,
was “something that | used in nore of the casino versions of
poker, and | use this as a suggestion so that people can
understand a casi no version of poker.”

28. But, nowhere in Fox’s July 1996 naterials, does he
state, suggest, or infer that his definition of poker is a
“casino version” of poker or that his definition would be
i nappropriate for use in Florida because of the $10 pot
[imtation. To the contrary, it was Fox's desire that the

Di vision incorporate his suggested definition of poker into its
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regulations. At the tinme he submtted his suggested definition
of poker to the Division in July 1996, Fox was fully aware of the
$10 pot limtation in Florida.

29. Fox was paid by the Petitioner to provide expert
testinmony on its behalf at the hearing on April 11, 1997. Fox
was not paid for his proposed revisions and definition of poker
submtted to the Division in July 1996

Deal er’s Choice Ganes in Hoyle's

30. Included anong the poker ganes described in Hoyle' s are
many deal er’ s choi ce poker games. According to Hoyle' s, these
ganes “run the ganmut fromnere variants of standard ganmes to
those that are wild beyond belief.” Some of these ganes—

i ncl udi ng Jacks Hi gh, Lal apal ooza, Low Poker, One Card Poker,

Pl ace Poker, Second Hand Low, Tens Hi gh, Two Card Poker, and
Zebra Poker—vary fromthe standard poker-hand rankings. O hers—
i ncludi ng Hi gh Spade Split, Jacks Hi gh, Tens Hi gh, and Zebra
Poker—vary fromthe standard poker-card rankings. Sonme—ncl uding
Col d Hands, Cold Hands Poker wth a Draw, Blind Poker, and Show
Down Poker—do not afford players the opportunity to bluff after
seei ng their hands.

31. There also are other honestyle, dealer’s choice “poker”
ganes, not listed in Hoyle's, which do not conformto the
Division’s definition of poker. These include 727 and 333, in
which the object is to obtain a certain nunerical total by adding

t he poi nt val ues of cards.
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The New Conpl ete Hoyl e Revi sed

32. The New Conpl et e Hoyl e Revi sed was published in

Decenber 1991. Excerpts are included in the evidence in this
proceeding. It appears that the excerpts begin on page 26 with a
section called Variations of Poker. The excerpts appear to
follow material on standard Poker which are not in evidence.

33. The section called Variations of Poker begins with a
subsection called Optional Laws, which in turn seens to conposed
of sections called Special Hands, Popular WId Cards, Doubl e-Ace
Fl ushes, Stripped Deck, and Royalties. The next subsection,
starting on page 28, is called Poker Variations. It states:

There is an indeterm nate nunber of ganes based on
Poker, and many of these ganes have several different
names. Mst of themwere originally devised, or are
devised fromtine to tine, to break the nonotony of a
regul ar Poker gane (or, at |east, what seens to the
average player to be nonotony.) The variations which
have proved nost popul ar over a period of time are
described in the foll ow ng pages.

I n nost of these ganes, the standard poker hands
as listed on page 6 have value in the showdown and
determ ne the wi nner. Wen any of the standard poker
hands are not counted, or when any of the optional
hands (page 26) are counted, that fact is noted in the
description of the variation. In sone cases, each hand
in the showdown consists of fewer than five cards;

t hough a player be dealt as many as ten cards, he nust
select his best five for the showdown.

The ganmes descri bed on pages 28 through 36 include sone of the
ganmes included in the Dealer’s Choice section of Hoyle’'s. At the
sane tinme, it also includes a “gane” call ed Deal er’s Choi ce.

Under Deal er’s Choice, the New Conpl ete Hoyl e Revised states in

part:

12



In the usual informal Poker gane, the deal er may choose
which formor variation of Poker will be played.
Sonetinmes he is not limted to forns of Poker, but may
sel ect such ganes as Fan Tan, Red Dog, or any other
gane suitable to the nunber of players at the table.

Al so included are the ganes Red and Bl ack and Up and Down the
Ri ver (or Put and Take). In Red and Bl ack:

The rules foll ow Draw Poker except in the rank of the
cards. Instead of determ ning the w nner by poker
hands, each player in the showdown counts the point
value of his hand. All red cards count plus, and al

bl ack cards count m nus; each ace counts 1 point, each
face card 10 points, and each other card its index
value. The hand with the highest plus total in the
showdown wi ns the pot; or the gane is played high-Iow,
with the greatest plus hand dividing the pot with the
greatest mnus (or, if there is no mnus hand, with the
| owest plus).

34. In Up and Down the R ver (or Put and Take):

Deal er gives each player five cards, face up, one at a
time. He then turns up five cards to the center, one
at a tinme, as “put” cards. As each card is turned,
each player having a card of the sane rank in his hand
must put in the pot as many chips as the rank of the
cards, counting a king as 13, queen 12, jack 11, ace 1
and other cards their index nunbers. |If a player has
two or nore cards in his hand of the rank turned, he
must put up individually for each. Wen the five “put”
cards have been turned, the dealer turns up five “take”
cards and this tinme each player takes fromthe pot the
nunber of chips equivalent to the rank of the care for
each card of simlar rank in his hand.

This is played as a banking gane, the deal er
taki ng any excess remaining in the pot and supplying
any deficiency; but there is no advantage to the
deal er.

Petitioner’s Proposed “Poker” Ganes

35. The Petitioner’s proposed “poker” ganes called Big

Poker 21 and Florida Twenty-One do not conformto the standard
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poker card ranking system Face cards are all given exactly the
same rank or value; each is worth 10 points, while aces are worth
1 or 11 points.

36. The object of both Big Poker 21 and Fl orida Twenty-One
is to total 21 points, or as close to 21 points as possible, by
addi ng the point values of cards. Players accunul ate cards by
drawi ng cards face up until a certain point value is reached,
wher eupon they “stand.”

37. Big Poker 21 and Florida Twenty-One both allow for an
automatic win if the player’s first two cards total 21 points.
An ace- ki ng, ace-queen, ace-jack, and ace-10 each total 21 and
are automatic winners. There are no automatic wins in poker.

38. Big Poker 21 and Florida Twenty-One both restrict the
player’s ability to draw cards. This restriction is based on the
point total. A player who accunul ates 20 points is not all owed
to draw any nore cards. The gane of poker does not restrict a
pl ayer’s ability to draw cards sinply because the player has
attained a particul ar hand.

39. There is no possibility of bluffing in Big Poker 21
since players nmake their bets before they view their cards.

40. Big Poker 21 and Florida Twenty-One are variations of
t he gane of Black Jack, or “Twenty-One,” as it is often call ed.
Bl ack Jack devel oped in the 1850s and was often played in a non-
banki ng manner. It is still sonmetinmes played today in a non-

banki ng manner.
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41. The Petitioner’s proposed “poker” gane called Sure 2
Wn includes a five-card hand, or “showdown” portion, which
viol ates the fundanental rule of poker that players have to be
able to make a bet after viewing their cards so that bluffing is
possible. Al participants nust participate in the “showdown”
portion. In the “showdown” portion of the game, the players
wager before viewing their cards, which are then turned up to
reveal the winning hand, with no further opportunity to bet.

42. The w nner of the showdown portion of Sure 2 Wn w ns
strictly by chance since the player has no control over the deal
of the cards, no opportunity to view the cards before nmaking a
bet, no opportunity to bluff, no opportunity to draw cards in
order construct a higher ranked hand, and no control over the
out cone of the showdown portion.

43. The player who wns in the showdown portion of the ganme
is not eligible to play the seven-card portion of the gane.

O her players can deci de whether to bet on the seven-card portion
of the game; however, that decision has absolutely no effect on
the outcone of the five-card portion of the gane.

CONCLUSI ONS OF LAW

44, Under Section 120.56(2), Florida Statutes (Supp.
1996) :

The [proposed rule challenge] petition shall state with
particularity the objections to the proposed rule and
the reasons that the proposed rule is an invalid
exercise of delegated |egislative authority. The
agency then has the burden to prove that the proposed

15



provi

rule is not an invalid exercise of del egated
| egi sl ative authority as to the objections raised.

45, Section 120.52(8), Florida Statutes (Supp. 1996),
des:

"I'nvalid exercise of delegated |egislative authority"
means action which goes beyond the powers, functions,
and duties del egated by the Legislature. A proposed or
existing rule is an invalid exercise of del egated

| egi slative authority if any one of the follow ng
appl i es:

(a) The agency has materially failed to follow the
appl i cabl e rul emaki ng procedures or requirenents set
forth in this chapter;

(b) The agency has exceeded its grant of rul emaking
authority, citation to which is required by
s. 120.54(3)(a)1.;

(c) The rule enlarges, nodifies, or contravenes the
specific provisions of law inplenented, citation to
which is required by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish adequate
standards for agency decisions, or vests unbridled
di scretion in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent
substantial evidence; or

(g) The rule inposes regulatory costs on the
regul at ed person, county, or city which could be
reduced by the adoption of |ess costly alternatives
that substantially acconplish the statutory objectives.

46. Sections 120.52(8) and 120.536(1), Florida Statutes

(Supp. 1996), both al so provide:

A grant of rul emaking authority is necessary but not
sufficient to allow an agency to adopt a rule; a
specific lawto be inplenented is also required. An
agency nmay adopt only rules that inplenent, interpret,
or make specific the particular powers and duties
granted by the enabling statute. No agency shall have
authority to adopt a rule only because it is reasonably
related to the purpose of the enabling |egislation and
is not arbitrary and capricious, nor shall an agency
have the authority to inplenent statutory provisions
setting forth general legislative intent or policy.
Statutory | anguage granting rul emaki ng authority or

16



general ly describing the powers and functions of an
agency shall be construed to extend no further than the
particul ar powers and duties conferred by the sanme
statute.

47. Section 849.086(4), Florida Statutes (Supp. 1996),
provides in pertinent part:

AUTHORI TY OF DI VI SI ON. —¥he Divi si on of Pari - nutuel
Wagering of the Departnent of Business and Professional
Regul ation shall adm nister this section and regul ate
t he operation of cardroons under this section and the
rul es adopted pursuant thereto, and is hereby

aut hori zed to:

(a) Adopt rules, including, but not limted to: the

i ssuance of cardroom and enpl oyee |icenses for cardroom
operations; the operation of a cardroom recordkeeping
and reporting requirenents; and the collection of al
fees and taxes inposed by this section.

(b) Conduct investigations and nonitor the operation of
cardroons and the playing of authorized ganes therein.

(enphasi s added.)

48. Section 550.0251(12), Florida Statutes (Supp. 1996),
al so provides in pertinent part:

The division shall have full authority and power to

make, adopt, amend, or repeal rules relating to

cardroom operations, to enforce and to carry out the

provi sions of s. 849.086, and to regulate the

aut hori zed cardroom activities in the state.

49. Section 849.086(2)(a), Florida Statutes (Supp. 1996),
defines authorized ganes as “those ganes authorized by s.
849.085(2)(a) and which are played in a non-banki ng manner.”

50. Section 849.085(2)(a), Florida Statutes (1995),
aut hori zes “Penny-ante ganes” and defines themas foll ows:

“Penny-ante gane” neans a gane or series of ganes of

poker, pinochle, bridge, rummy, canasta, hearts,
dom nos, or mah-jongg in which the w nnings of any

17



pl ayer in a single round, hand, or ganme do not exceed
$10 in val ue.

51. It is concluded that Sections 849.086(4) and
550. 0251(12), Florida Statutes (Supp. 1996), authorize the
adoption of proposed Florida Adm nistrative Code Rule 61D 11. 026,
and that Florida Adm nistrative Code Rule 61D 11. 026 properly
i npl ements Sections 849.086(2)(a) and 849.085(2)(a), Florida
Statutes (Supp. 1996).

52. It is clear fromthe evidence that a rule definition
of “poker” is necessary. Wthout one, it could be argued, as the
Petitioner has, that Big Poker 21 and Fl orida Twenty- One--ganes
nmore simlar to Black Jack or 21--and a pure ganme of chance I|ike
the first portion of Sure 2 Wn are poker. In addition, it could
be argued that all of the “indeterm nate nunber of ganes based on

Poker” contained in Hoyle’'s and the New Conpl ete Hoyl e Revi sed,

including the many that are “wild beyond belief,” are poker.

Finally, Hoyle s and the New Conpl ete Hoyl e Revi sed al so include

“deal er’ s choice” ganes that are “poker” essentially because the

deal er says they are. The New Conpl ete Hoyl e Revi sed

acknow edges that sone deal er’s choice ganes are not variations
of poker at all. As a clearly necessary definition of “poker,”
proposed Florida Adm nistrative Code Rule 61D 11. 026 only

i npl ements Sections 849.086(2)(a) and 849.085(2)(a), Florida
Statutes (Supp. 1996); it does not enlarge, nodify, or contravene

those statutes. Cf. Section 120.52(8)(b)-(c), Florida Statutes
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(Supp. 1996). See also General Tel ephone Co. of Fla. v. Marks,

500 So. 2d 142, 144 (Fla. 1986); Fairfield Communities v. Fla.

Land and Water Adjudicatory Conmmin, 522 So. 2d 1012 (Fla. 1° DCA

1988); Sem nole Tribe of Fla. v. Dept. of Business Reg., Div. of

Al cohol i ¢ Beverages and Tobacco, 496 So. 2d 193 (Fla. 1% DCA

1986); Dept. of Prof. Reg., Bd. of Medical Examners v. Durrani,

455 So. 2d 515 (Fla. 1°' DCA 1984).

53. It also is concluded, as reflected in the findings,
t hat proposed Florida Adm nistrative Code Rule 61D-11.026 is not
arbitrary or capricious, and that it is supported by conpetent
substanti al evidence. Cf. Section 120.52(8)(e)-(f), Florida

Statutes (Supp. 1996). See also Bd. of County Conmin' rs of

Brevard v. Snyder, 627 So. 2d 469, 474 (Fla. 1993) (conpetent,

substanti al evidence); Degroot v. Sheffield, 95 So. 2d 912 (Fl a.

1957) (conpet ent, substantial evidence); Dravo Basic Materials

Co., Inc., v. Dept. of Transp., 602 So. 2d 632, 634 (Fla. 2" DCA

1992) (arbitrary and capricious); Agrico Chem Co. v. Dept. of

Environnmental Reg., 365 So. 2d 759, 763 (Fla. 1° DCA 1978)

(arbitrary and capricious). Although proposed Florida
Adm ni strative Code Rule 61D 11. 026 woul d elimnate many deal er’s

choi ce ganmes in Hoyle's and the New Conplete Hoyl e Revised, it

i ncorporates the characteristics of standard poker described in
Hoyl e’s and i s supported by expert testinony as to the
characteristics of standard poker.

54. Florida Adm nistrative Code Rule 61D 11. 002, adopted on

19



January 7, 1997, required all card ganes be approved by the
D vision and provides in pertinent part:
(2)(a) Al card ganes in Hoyle's Mdern Encycl opedi a

of Card Ganes, by Walter B. G bson, published by

Doubl eday and Conpany, Inc., April 1974 1st Edition

herei nafter (Hoyle's) incorporated herein by reference,

that are authorized by and played in a manner

consistent wth Section 849.085(2)(a) and Section

849.086, Florida Statutes, and the rules pronul gated

t hereunder, shall be approved by the division. Al

ot her card ganes shall be approved by the division if

the type of card ganes and the rules of the card ganes,

as specified in BPR Form 16-001, neet the requirenments

of Section 849.085(2)(a) and Section 849.086, Florida

Statutes, and the rul es pronul gated thereunder.
Florida Adm nistrative Code Rule 61D 11.003(1), also adopted on
January 7, 1997, provided in pertinent part:

The ranking of cards in a hand shall be consistent with

the rules of Hoyle's or the nodified rules of the gane

as submtted to the D vision by the cardroom operat or

and approved by the Division.

55. As found, it would appear that Florida Adm nistrative
Code Rules 61D 11.002(2)(a) and 61D 11.003(1), as witten, may
have contenpl ated the approval of all poker ganmes in Hoyle s, so
|l ong as they are played in a non-banki ng manner. However,
subsequent experience under the rules led to the Division's
i nci pient policy and to proposed Florida Adm nistrative Code Rule
61D 11. 026. Proposed Florida Adm nistrative Code Rule 61D 11. 026
is not inconsistent with Florida Adm nistrative Code Rul es
61D 11. 002(2) (a) and 61D-11.003(1). Rather, it clarifies and
refines the earlier rules.

56. Even if the Division's approvals of Hollywod 2-3
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Fl ash, Hol | ywood 4-3 Fl ash, and Three-Card Stud on January 10,
1997, were contrary to the Division’s incipient policy and raised
a question as to how definite and firmthe policy was at that
time, those approvals did not prevent the Division from proposing
Florida Adm nistrative Code Rule 61D-11.026 to nmake its policy
clear. To the contrary, that is what agencies are supposed to
do.

Dl SPOSI T1 ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Petition for Adm nistrative Determ nation of the
Invalidity of Proposed Rul e chall enging proposed Florida
Adm ni strative Code Rule 61D 11.026 is denied, and the proposed
rule is declared valid.

DONE AND ORDERED this 19th day of August, 1997, in

Tal | ahassee, Leon County, Florida.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax filing (904) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 19th day of August, 1997.
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COPI ES FURNI SHED

Mriam$S. WIkinson, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Harold F. X. Purnell, Esquire

Rut | edge, Eceni a, Underwood,
Purnel |l and Hof f nan

215 South Monroe Street, Suite 420

Tal | ahassee, Florida 32301-1841

Deborah R MIler, Director
Di vision of Pari-Mituel \Wagering
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Lynda L. Goodgane
Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Carroll Webb, Executive Director
Admi ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
Department of State

The Elliot Building

Tal | | ahassee, Florida 32399-0250
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NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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